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SECTION 1 - ABOUT THE WORK RIGHTS CENTRE

Work Rights Centre is a registered charity dedicated to supporting migrants and
disadvantaged British citizens to access employment justice and improve their social
mobility. Founded in 2016 in the London borough of Brent, the charity pursues its charitable
mission by providing free and confidential advice in the areas of employment, immigration,
and social security, and by mobilising frontline intelligence to address the systemic causes of
migrant’s inequality.

Since its inception, the charity has had great success in achieving positive outcomes for its
clients and beneficiaries. For example, the charity has advised over 6,000 members of the
public, helping to recover over £300,000 in unpaid wages and fees while also supporting
hundreds more to make job applications and secure their immigration status.

Our frontline service consists of two multilingual teams of advisers who operate in London (5
days a week) and Manchester (on Saturdays). Together, the advice team assists an average
of 20 beneficiaries a week, with issues which range from non-payment of wages, insecure
immigration status, and career advice.

In recent times, the Work Rights Centre has developed its advocacy functions by using data
from our frontline cases to inform policymakers and policy recommendations. This has
allowed the organisation to play a crucial role in various policy areas including the UK's
response to the humanitarian crisis in Ukraine, the welfare of migrant seasonal workers
arriving under the Seasonal Worker visa scheme, the welfare of migrant workers generally
under the UK's post-Brexit immigration regime, as well as matters related to labour
exploitation and modern slavery in the UK.

Given our experience as a frontline organisation and that many of our advisers are embedded
into the communities that they represent and advocate for, our focus in this consultation
response has been to address the Commission’s questions with a specific focus on the
experiences of migrant workers in the UK. In particular, we have addressed how the specific
features of the post-Brexit immigration system, the UK’s current labour market enforcement
apparatus and the experiences of migrant workers in recruitment to and arrival in the UK
combine, and how these features interact with the National Living Wage (NLW) rates.



SECTION 2 - SUBSTANTIVE QUESTIONS

The National Living Wage

To what extent has the NLW affected different groups of workers, particularly those with
protected characteristics (for example women, ethnic minorities and those with
disabilities) and migrant workers?

As an organisation predominantly assisting migrant workers, we were happy to see that the
National Living Wage increased to £11.44 an hour on 1 April 2024. However, the extent to
which this and other NLW increases have been generally ‘felt’ by migrant workers in the UK
remains to be seen.

The work-sponsorship model

Different migrant workers have different experiences in the labour market, and a big part of
this is driven by their own relationship to the UK’s migration apparatus. For example, millions
of EU citizens have regularised their status in the UK over the last few years under the EU
Settlement Scheme.! Those with Pre-Settled or Settled Status under the Scheme are able to
work freely and without restriction, meaning that they enjoy a certain degree of job mobility
and freedom to assert their rights. This is in great contrast to migrant workers who have
arrived in the UK more recently under our system of sponsorship or ‘tied’ visas, where both
their employment and importantly, immigration status, is conditional upon their employer,
severely limiting their ability to assert their rights.

Sponsored migrant workers can only work full time for the employer linked to their visa. Should
they need to leave that employer (for instance, due to under-payment), they would have to find
another job from a relatively small pool of businesses authorised by the Home Office to
employ migrant workers, then pay a significant fee for a new visa application. They would also
be ineligible to claim public funds. We refer to this as the ‘work-sponsorship model’ throughout
this submission.?

The conditionality inherent in work-sponsorship, and nuances related to the UK's limited
system of labour market enforcement and the specific sectors that migrants work in, has also
affected the extent to which sponsored migrant workers experience the full benefit of NLW
increases, alongside other basic employment rights. In summary, sponsored workers find it
harder to enjoy the benefits of higher minimum wage, because they face significant barriers
to accessing their employment rights overall. Systemic difficulties with securing continuous
lawful employment for the duration of their visa, coupled with high costs of recruitment to the
UK and exclusion from public funds generate, in turn, a pressure on migrants to survive by
taking on cash in hand jobs, where underpayment is endemic and exploitation is rife. Sector-
specific dynamics also apply, for instance the use of piece rates under the Seasonal Worker
visa, and recruitment clauses used in the social care sector.

Below, we examine some of the most problematic visa categories operating under the work-
sponsorship model to illustrate the impact on migrant workers. We unpack the nuances
related to the UK’s labour market enforcement system separately.



The Seasonal Worker visa (‘SWV')

In 2019, a pilot scheme was opened for migrant workers to come to the UK on the Seasonal
Worker visa to work in the UK'’s edible and ornamental horticulture sector.® Each worker under
the visa is tied to a single labour provider (‘Scheme Operator’) and restricted to work in either
poultry for up to three months, or horticulture for up to six months. The UK has expanded the
scheme from just 2,500 visas in 2019, to up to 47,000 visas in 2024 (including poultry). On 9
May 2024, the government announced the scheme would be extended for another five years
from 2025 to 2029.4

Both government and independent reviews of the scheme have highlighted that as currently
designed, the visa puts workers at risk of serious exploitation and abuse. On pay specifically,
workers under the SWV must in theory be paid at least the NLW.®> However, this general
position is complicated by the use of piece rates, a payment methodology where workers are
paid by their output rather than for the hours they have worked. As a result, organisations
including ourselves and Land Workers Alliance have reported payslips not matching actual
hours worked, and in some cases picking bonuses not being added onto payslips.®

The productive output of seasonal workers drives the labour process. For example, in 2024
the Worker Support Centre in Scotland noted that 50% of workers surveyed about their pay
said that their pay related to how much they picked, with 40% saying that they were penalised
if they did not pick enough.” Low productivity has also been associated with poor treatment
under the SWV, with workers noting the use of dismissal warning letters by farms in a bid to
increase productivity rates. Workers have little redress in these circumstances, again linking
back to weak enforcement and grievance mechanisms. For example, the Department for
Environment, Food and Rural Affairs (DEFRA) latest SWV worker survey found that nearly 30%
of workers do not know how to raise a complaint when one arises. Of those that had submitted
a complaint in the past, 42% reported their complaints not being followed up. &

Access to the full benefit of NLW rates for workers is also diminished by financial burdens
that workers otherwise take on when entering the scheme. This includes:

e Lack of work throughout the full six-month term of the visa - though workers are
granted a visa for 6 months and are meant to be guaranteed 32 hours of paid
employment per week, this is not guaranteed for the full duration of their visa. Frontline
organisations routinely speak to workers who are told after a few months that there is
no work left and that they must return home, dismayed and indebted. DEFRA's latest
SWV worker survey indicates that as many as 40% of workers miss out on a month’s
work during their stay in the UK, while 20% miss out on at least 2 months’ work.®
According to frontline charities, the insufficient provision of legal work is the leading
cause of seasonal workers turning to exploitative black-market work — all in an attempt
to recoup the costs of traveling to the UK (see more below).

e Payment of illegal recruitment fees and the incurring of high debts, resulting in
circumstances akin to debt bondage - It has been commonly reported that some
workers arriving under the UK have been subjected to deception at the point of
recruitment, leading to workers unnecessarily paying thousands of pounds in agent
and job finding fees. Recent research by Focus on Labour Exploitation (FLEX) also
indicates that as many as 72% of workers previously took out loans to cover the costs
of coming to the UK, paying up to £5,500 before even earning a wage.'® Similarly, the



Business and Human Rights Resource Centre recently published a news article
reporting that the head of the recruitment agency Davri Istiglol Company had been
arrested for charging 150 Tajik workers recruitment fees for seasonal worker jobs in
the UK that did not exist, with each worker allegedly being charged over $1,500 each.

These circumstances mean that, even if workers get a placement and receive NLW
rates for the full 6-month term of their visa, they will be spending their time in the UK
working to pay off debts, rather than earning and saving for the future.

e Payment of other scheme costs - for example, workers currently must pay a fee of
£298 to apply for the SWV (increased from £259 in October 2023)."2 This is despite
the administrative processing cost to the Home Office only being £137.% Workers also
must pay the cost of their flight tickets to the UK. Since most workers are currently
recruited from territories such as Central and Southeast Asia, the cost of flight tickets
alone can be hundreds of pounds. Finally, workers are also charged the
Accommodation Offset - please see our response under the section heading
‘Accommodation Offset’ for further information on this specific issue.

Workers are not currently compensated for the costs of recruitment, including visa, travel and
ancillary costs. This is contrary to the ILO general principles and operational guidelines for fair
recruitment, which state that ‘no recruitment fees or related costs should be charged to, or
otherwise borne by workers or jobseekers’.’* Similarly, the Employer Pays Principle (EPP), a
recognised standard that commits companies carrying out responsible recruitment to pay for
the full costs of recruitment, is therefore also not currently being implemented in full.’®
Notably, migrant seasonal workers have to pay income tax, NI, and pension contributions,
despite it being unlikely that they will ever have a chance to access the benefits of those
contributions.

Taken together, these factors mean that migrant workers arriving under the SWV face
significant hurdles in meaningfully accessing the NLW rates.

CASE STUDY

This year, we have assisted a Nepalese seasonal worker client, Sapana Pangeni, in making
a landmark employment tribunal claim against her employer, EU Plants Ltd. As documented
in several media publications online, Sapana alleges that she was underpaid, worked six-
day weeks and had to buy her own protective equipment while working on a farm in the UK.
In particular, she alleges that the hours on her payslip did not reflect the hours that she had
worked, and that this caused her to have difficulties in paying for groceries and other living
expenses. Though Sapana was transferred to another farm, she alleges that she was not
compensated for the money that she was owed.'®

The Health and Care Worker visa

The Health and Care Worker (‘(HCW’) visa was introduced in August 2020, allowing medical
professionals to come or stay in the UK to work with the NHS, an NHS supplier or in adult
social care.”” In December 2021, the visa was expanded to allow care workers, care assistants
and home care workers under its remit."®



An increase to NLW rates has been particularly welcome in the care sector owing to the
longstanding underpayment of workers in the sector. In 2022/23, Skills for Care reported that
the average hourly pay for a carer working at an independent care provider in England was
£10.34, barely above the National Living Wage of £9.50 when the data was collected.” In our
experience many migrant care workers opt to work for the additional 20 hours a week that is
permitted under the HCW visa to supplement their income, and many often need their
partner’s income to match the cost of living in the UK.

However, the experience of migrant workers under the HCW visa has dampened the ability for
workers to take the full benefit of the NLW increases. For example:

1.

Payment of illegal recruitment fees and the incurring of high debts, resulting in
circumstances akin to debt bondage - similar to workers on the SWV, migrants under
the HCW visa have incurred substantial costs due to deception at the recruitment
phase. Costs have been significantly higher though, with workers paying tens of
thousands of pounds in some cases. For example, in late 2023 our Service Provision
team advised a client who had been sponsored by a UK care provider. The client, along
with other individuals sponsored by the same care provider, had paid recruitment fees
(approximately £20,000) to an overseas recruiter in India to secure their visa. The client
was offered no work placements and wasn’t paid despite being promised work
placements on several occasions and signing an employment contract stating a
minimum level of working hours. Having reviewed the initial documentation and
evidence, it was clear that the client and other workers had been victims of a scam.
Upon complaining about the lack of work offered, the care provider terminated the
client's employment with them. Other clients have received work, but they are in effect
working to pay off these substantial debts, rather than earning and saving separately.

Repayment clauses - through our own casework and through anecdotal evidence in
the sector, we have been made aware of workers having repayment clauses included
in their contracts of employment. Repayment clauses allow employers to recover
some of the upfront costs that the employer has invested in recruiting the worker if
they leave within a given period. Under the Code of Practice for the international
recruitment of health and social care personnel in England (the “Code of Practice”), it
is made clear that any repayment clause must abide by the four principles of
transparency, proportionality, timing and flexibility.2°

In the cases dealt with by our Service Provision team, we have seen the following
examples of malpractice:

a. Sponsors seeking to enforce repayment clauses in cases where the worker has
been unfairly dismissed, rather than the worker choosing to leave
independently;

b. Sponsors seeking to enforce repayment clauses in circumstances where the
worker has chosen to leave/communicated a desire to leave because of poor
working conditions. The Code of Practice makes it clear that this is an example
of a situation where the repayment clause in question should be waived;

c. Sponsors not providing an itemised list of costs pertaining to the claimed
amount. Similarly, the claimed amount is often not included within the
employment contract and is in any case exorbitant or disproportionate to the
employer’s actual costs; and



d. Sponsors charging workers for costs that the employer is liable to pay during
the recruitment process. Excluding the Immigration Skills Charge, this includes
costs that are not permitted in the Code of Practice, like the sponsor licence
fee and the Certificate of Sponsorship.

The sum effect of these clauses is that workers either acquiesce to exploitative
conditions under the threat of a looming but uncrystallised debt, or they are left with a
very limited amount of pay at the end of the month because the repayment amount is
partially recouped directly through monthly payslips. The effect of the NLW and recent
increases are therefore wiped out through their operation.

Though guidance on repayment clauses is contained within the Code of Practice, the
enforceability of repayment clauses is largely governed by case law, in particular that
which relates to the rule against penalty clauses. Through a Freedom of Information
request that we submitted earlier this year, we found that the Code of Practice is
enforced by NHS Employers, but seemingly only as against organisations contained
on the NHS Ethical Recruiters List.2' This means that the rules around repayment
clauses in the Code of Practice are not proactively being enforced against the large
number of actual care providers (rather than recruitment organisations) that have
licences to sponsor migrant workers. In 2023, the CQC put this figure at 2,700 care
providers.?? This is significant because it means that the only way for workers to
definitively challenge repayment clauses contained in their contracts of employment
is to seek redress at the Employment Tribunal. That is a problem of itself, given the
well documented barriers that migrant workers face in accessing the Employment
Tribunal.

Lack of remuneration for travel time and issues with fuel allowance - through our
casework and the interim findings of our scheduled report on migrant care workers,
some workers are not being remunerated at all for time spent travelling between
different homes and shifts. This is despite the fact that HMRC’s rules on Mileage
Allowance Payments permits employers to pay their employees up to 45p per mile for
business journeys without having to report this (25p per mile after 10,000 miles have
been reached in the year).?® The issue is particularly bad for domiciliary care workers,
who can spend as much as 1/5 of their working day travelling between clients’
homes.?* The lack of remuneration can mean that migrant workers can spend the
whole day ‘working’, but only receive a few hours of pay due to limited contact time
with clients. For example, one respondent noted that they could only earn around £30
on a ‘bad day’ where travel reduces contact time with clients.

Even where workers were partially subsidised for travel, workers noted that this did not
cover the costs of servicing their cars over an extended period, including warranty and
insurance costs. Another problem highlighted was the allowance being tied to
distance rather than time spent travelling, meaning that workers who found
themselves stuck in traffic between homes were particularly worse off. Despite the
seemingly arbitrary way in which decisions were made about both the availability and
amount of mileage allowance, workers felt they had no choice but to acquiesce to the
situation.



The Overseas Domestic Worker visa (‘ODW' visa)

The ODW visa allows migrant workers to come to the UK to work in a private domestic
household. Though not a ‘sponsored’ route, eligible workers need to have worked for their
prospective employer for at least one year already, and they are only permitted to visit the UK
for 6 months before being required to leave.?® Approximately 20,000 workers arrive in the UK
each year under the ODW visa.?¢

Concerns?’ have been raised that, due to a lack of visa extension possibilities and the inability
to practically change employer, migrants who want to escape exploitative working situations,
including where they have been paid below the NLW, risk falling into irregular or
undocumented immigration status, which itself perpetuates a cycle of exploitation by rogue
employers in the long term.%

Despite the government reforming the route in April 2016, to allow workers to change
employers during the validity of their visa, the benefits of the change are limited because
workers do not generally choose when they arrive in the UK, meaning that they will often have
significantly less than 6 months remaining on their visa when they arrive. When exploitation
arises and workers have to flee, they may only have weeks remaining before their visas expire,
rendering the change of employer rule of little practical significance without the ability to new
the visa alongside this.?® Despite sustained calls for reform over a number of years, the
government has not made any fundamental reforms to the structure of the ODW visa to
address the exploitation that domestic workers face.

As the Commission will know, perhaps even more problematic for migrant workers under the
ODW visa was the ‘Family Worker Exemption’ previously contained in Regulation 57 of the
National Minimum Wage Regulations 2015. It exempted domestic workers from the NLW or
any wage at all if they lived in their employer’s household and were ‘treated as a member of
the family’. This was frequently used by exploitative employers as a defence to underpayment,
including in cases that were subject to litigation.2® Despite accepting the Commission’s
recommendation to remove the Family Worker Exemption in its entirety on 10 March 2022,
the Government only legislated to remove the Exemption two years later, with the introduction
of the National Minimum Wage (Amendment) Regulations 2024 that came into force on 1
April 2024.3" The delay in reforming the Family Worker Exemption, by a simple statutory
instrument no less, is an unfortunate reflection of the wider deprioritisation of the
circumstances facing migrant domestic workers in the UK.

Ensuring that domestic workers can access the NLW and other labour rights is complicated
by the presence of other exemptions and the lack of leadership by the UK on this issue. For
example, section 19 of the Working Time Regulations 1998 excludes some crucial working
time protections for workers employed as domestic servants in private households e.g. the
permitted length and difficulty of night work.3? Similarly, the UK has refused to ratify the
International Labour Organisation’s (ILO) Convention 189 on the rights of domestic workers
which, among other things, requires the effective promotion and protection of the human
rights of all domestic workers, as well as ensuring that domestic workers enjoy fair terms of
employment as well as decent working conditions.®3

Enforcement of the NLW, along with other basic labour standards is also complicated by the
UK's current labour enforcement apparatus. Please see our response under the heading
‘Compliance and Enforcement’ for further information on this specific point.
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Summary

The factors discussed above often serve to wipe out the increase to pay and NLW rates that
workers are supposed to benefit from. This has particularly been the case over the last few
years, considering inflation and general cost of living pressures in the UK. Perhaps more
worryingly, there is an inability amongst workers to safely report and seek redress for these
matters where earnings are reduced. For more information on this, please see our response
under the section titled ‘Compliance and Enforcement’.

Experience of those on low pay over the last year

How has the cost-of-living affected workers on or close to the NMW and NLW and how, if
at all, has this affected worker needs and expectations from their employment and pay?

The cost-of-living crisis has had a dramatic effect on our migrant worker clients. In the last
few years, clients have increasingly sought food vouchers from our team and have had to take
tough financial decisions about meeting different living costs like food, utilities and childcare.
Though there has been a clear need for continuous employment and increased pay during this
period, this demand has not always been met. Indeed, over the 2022-2023 period in particular,
clients sought information about their possible entitlement to various benefits to help
supplement their earnings. Again, this was not always possible, either due to resource
constraints within the organisation, limitations on workers’ eligibility to claim public benefits
and in some cases unexplained suspensions by the Department for Work and Pensions
(including in cases where clients were in theory eligible for payments).3

The negative effect of the cost-of-living crisis has been exacerbated by the underlying
financial precarity that many of our clients face. For example, between the 31 May 2023 - 31
May 2024:

e 614 new enquiries (89%) reported having only 0-2 months of savings. The top 5
nationalities represented were Romania, the UK, Ukraine, Poland and Bulgaria.

e 37 enquiries (5%) reported having between 3-5 months of savings. The top 5
nationalities represented were the UK, Italy, India, Spain and Brazil. UK nationals alone
constituted about 1/6 of the total here.

e 37 enquiries (5%) reported having 6 months or more of savings. The top 5 nationalities
represented were the UK, Italy, India, Spain and Brazil. UK nationals alone constituted
about 1/4 of the total here.

In the same period, the average monthly pay for our non-UK male employment clients was
around £1,983, while the average pay for non-UK female employment clients was £1,533.
From these figures, the average annual salaries for men and women were £23,796 and
£18,396 respectively. According to the Living Wage Foundation, the annual salary of someone
earning the current UK Living Wage for a working week of 37.5 hours is around £23,400, with
the London Living Wage calculation coming in slightly higher at £25,642.50.%°

This is by no means a precise comparison, because there are many factors that can increase
or decrease average earnings for our clients, such as whether they have contracted hours, a
regular work schedule and the impact of their immigration status. Similarly, the latest Living
Wage Foundation rates were only released on 24th October 2023. However, what these figures
do tell us is that, over the last year or so, our migrant worker clients are either barely earning
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above the living wage (men) or they are earning significantly below the living wage rates
(women).

It is important not to forget the gendered impact of work and minimum wage rates. Indeed,
these findings align with the Commission’s own findings that suggest women remain more
likely than men to be minimum wage earners.®® There are many factors that can influence this,
including contracts and working hours, which in turn are shaped by socially constructed
expectations that women would absorb the lion's share of caring responsibilities. For
example, in our sample above, women were more than twice as likely (15%) to be working
part-time than men (7%). On the flip side, men were more than twice as likely (11%) to be
working on the black market than women (5%) and were less likely to have written terms of
work (37% of men did not have written terms of work, compared to 23% for women).

What has happened to quality of work recently? For example, have workers experienced
changes in contract types, flexibility, workplace harassment and work intensification (e.g.
greater expectations for workers to work more flexibly, with greater effort, to higher
standard etc).

Evidence from our clients suggests that, as the UK transitioned from free movement to
sponsorship, the experience of migrant workers is becoming significantly more precarious.
Over the past year alone, third sector organisations, journalists, and the Independent Chief
Inspector of Borders and Immigration (ICIBI) have all flagged widespread instances of
exploitation of sponsored migrant workers, particularly in the social care and horticultural
sector. Our response under the heading “The National Living Wage” details the ways in which
the system of sponsorship has deteriorated the quality of migrants’ work, by putting
employers in a position of incredible power, with very limited scrutiny.

Other dynamics apply across the labour market. A report by the TUC in July 2023 suggested
that work is intensifying. Polling commissioned by the TUC in August 2022 revealed that 60%
of workers feel exhausted at the end of most working days, while 55% of workers feel that
work is getting more intense and demanding over time. Work-related activity outside of
contracted hours was also examined, with the findings showing that 36% of workers are
spending more time outside of contracted hours reading, sending and answering emails, while
32% of workers are spending more time outside of contracted hours, doing core work
activities. ¥’

Insights from frontline organisations corroborate that picture. The pressure of productivity is
particularly acute in the horticultural sector, where the use of piece rate payments means that
workers who fail to meet targets can end up earning below NMW or being dismissed. Beyond
the SWS, our organisational impact statistics for 2023 showed that around 13% of Work Rights
Centre clients worked more than the ‘48 hours per week’ limit stipulated by the Working Time
Regulations. While this does not constitute an illegality as long as workers’ consent is
obtained, and some workers actively choose this schedule, working overtime can have a
negative effect upon workers’ physical and mental health, family life, as well as the ability to
socialise, relax or learn new skills.®® On workplace harassment, discrimination remains the 4th
most commonly cited employment issue with our frontline Service Provision team, lagging
only behind issues related to deductions from wages, dismissal and holiday entitlements.

The interim findings of our report into the experiences of migrant workers in England’s adult
social care sector suggest that work quality is generally unsatisfactory. Workers reported
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having a lack of stability owing to constant shifting of rotas, leading to a lack of consistency
both for clients and for workers. When given the choice of optimum contractual arrangements,
workers preferred to have a contract with fixed hours, allowing them to plan their personal and
working arrangements ahead of time. There were only a few exceptions to this general rule
who preferred having a zero-hours contract for flexibility. Bullying and harassment were noted
as a frequent occurrence, with migrant workers being on the receiving end of verbal abuse
and shouting, belittling conduct and even racism. This abuse was reported as being
perpetrated by management, other colleagues in the sector alongside individual, problematic
clients.

What are the barriers preventing workers from moving to a new job, particularly one that
is better paid?

Particularly after the UK's departure from the European Union, migrant workers arriving to the
UK face significant challenges in moving jobs because of the work-sponsorship model. By
definition, sponsorship acts to inhibit the right of workers to withdraw their labour from an
individual employer and move elsewhere. This acts as a practical barrier to what we consider
is a fundamental right.

Given the priority which the Commission places on understanding the barriers to worker
mobility and how this intersects with NLW compliance, it is important to say that, for migrant
workers, this cannot be understood without appreciating the significance of their current
immigration status. Though there has been some increased appreciation for this in particular
contexts (e.g. the Seasonal Worker Scheme and the experiences of migrants under the Health
and Care Worker visa), our view is that policymakers often do no appreciate how state-
sanctioned rules on immigration can restrict worker mobility and facilitate exploitative
practices. Similarly, attempts to remedy the situation for workers are often dealt with through
discrete proposals that often ignore restrictions that workers face. For example, to tackle the
exploitation of care workers, the previous Conservative government opted to make Care
Quality Commission registration a condition for employers in social care to become visa
sponsors, but did nothing to enhance worker mobility under the terms of the visa (and
stakeholders like the ICIBI have noted potential workarounds to the government’s proposals
anyway). 3

Barriers under the work-sponsorship model and potential solutions

Under the work-sponsorship model, workers are ‘tied’ to their sponsoring employer (known as
the sponsor). Employers can obtain a sponsor licence by applying to the Home Office and
confirming, among other things, that they will comply with all relevant legislation, including
cornerstone employment legislation. Workers’ immigration status is bound to the specific role
that they have with a specific sponsor. If a sponsor cancels a worker’s visa or if a sponsor
loses their licence, workers only have a maximum of 60 days in which to find another job with
another registered sponsor and make, pay for, and obtain and a new visa application to
regularise their stay, otherwise they will be forced to leave the UK.

Sponsors are using this power imbalance to exploit workers and to coerce them into
remaining in exploitative work situations, knowing they can threaten to withdraw workers’
sponsorship and plunge their status into jeopardy if they dare to complain. According to the
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GLAA's latest intelligence picture, sponsorship is currently the most common vulnerability
factor among potential victims of forced labour in the UK.#°

Changing jobs in this position is very difficult. There is no central register of licenced sponsors
filtered by industry, location or available vacancies, meaning workers have to ‘hit and hope’
that a prospective employer will sponsor them. Workers have No Recourse to Public Funds,
meaning they have no financial safety net during this period. Many are saddled with debts
incurred due to having been tricked into paying recruitment fees by overseas agents — our
team has seen these fees range between several hundred pounds and as much as £25,000.
Even if workers find a new sponsor, our frontline team have frequently seen sponsors refusing
to provide references, entrapping workers further. And if workers get past all this, they must
undertake the administratively difficult and costly task of submitting a new visa application
for themselves and any dependant family members, inevitably costing thousands of pounds.

Matters are being made worse by the lack of oversight of sponsors by the Home Office. In a
recent report by the outgoing ICIBI into the care sector, it was found that the Home Office only
has one sponsor compliance officer for every 1,600 licensed sponsors. Worryingly, senior
Home Office staff told the Inspector’s team that, when prospective sponsors apply for their
licences, Home Office guidance is not sufficiently stringent to enable refusals where
significant concerns had existed. The report noted examples of serious failures, including
licences being given out to imposter employers, and “16 pages worth’ of sponsors all using
the same registered address. #'

In our view, workers are not only impeded from accessing other jobs under the work-
sponsorship model, but the model is facilitating exploitation. In our recently published report,
the Systemic Drivers of Migrant Worker Exploitation in the UK, we argued that the cleanest
way to end the exploitation of migrant workers would be to end the system of sponsorship
and give migrants the freedom to work across the labour market.

Failing that more radical change, we identified several practical recommendations that could
be implemented to give workers greater flexibility and mobility. These include:

e Giving all sponsored migrant workers more time to change employers - by increasing
the current 60-day limit to 180 days. Countries like Australia have announced similar
measures, in the recognition that 60 days is simply too short for workers to restart
employment with another sponsor and submit another visa application.*?

e Removing the requirement for sponsored migrant workers to make an application to
update their visa when they change employers — previous research has identified that
this is a policy change that would provide workers with greater freedom.*® It could also
be implemented with minimal administrative effort from the Home Office.

e Improve the register of licenced sponsors — to make it easier for workers to search
for prospective employers. The register needs to include filters such as industry,
licence rating, location and vacancies available for it to be usable by workers.

e Giving sponsored migrant workers the flexibility to access public funds — to empower
them to leave exploitative jobs without the fear of falling into debt or becoming
destitute. We have argued that it cannot be right for migrant workers to be denied
access to state benefits where they were exploited by a sponsor who was only in this
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position of power because of a licencing decision by the Home Office, itself a
department of the state.

e Giving migrant workers who were exploited by their sponsor a status that grants them
the unconditional right to work for the remaining duration of their visa — several
countries like Canada, New Zealand, the Republic of Ireland and Finland operate
similar schemes to empower workers to leave exploitative sponsors, free from the fear
of financial precarity that comes with unemployment.**

e Strengthening the Home Office's sponsor compliance activities, including by
bolstering its guidance around employment law - by spelling out sponsors’ specific
duties as employers, raising awareness of unlawful deductions and clamping down on
restrictive contractual clauses, like repayment clauses, that are used to prevent
workers from leaving exploitative employment. The latter should preferably be
reformed by legislation so that it applies across the board, rather than to any one
particular sector.

What opportunities are there for progression to better paid work for low paid workers and
how common is promotion?

We do not have a plethora of data on this point in the context of our frontline work. However,
specifically in relation to the care sector, the interim findings from our research into the
experiences of migrant carers suggests that career progression is significantly lacking. As
part of this research, we interviewed 21 migrant care workers in England, 9 of whom were
currently on the HCW visa and 12 of whom were not. Many of these workers reported never
being promoted. Worse still, many did not know whether promotion was even possible, what
the criteria for possible promotion were, and in some cases were actively prevented from
career development opportunities (in one case, a worker wanted to pursue a free NVQ
qualification through the care home they were working at but were refused). Other
respondents recognised that promotion was possible, but that it was informal in nature, and
often only involved taking on additional responsibilities or being shadowed by new care
worker colleagues.

In light of this, there was widespread support for a national career progression framework for
carers. The possibility of professional growth and having a structure for development in place
was attractive to interviewees who had entered the sector with varying levels of preexisting
skills, interest and passion in care as a career path. Interviewees mentioned that any
prospective framework would need to be accessible, clearly structured and inclusive.
However, workers also reported the potential difficulties in implementing a national
framework, including whether alignment with the framework would be discretionary for
employers.

The previous Conservative government recently made some attempts to develop career
progression standards in the care sector. On 10 January 2024, a care workforce pathway was
introduced, a national career structure for the adult social care workforce. Further funds were
allocated for the creation of a new qualification and more apprenticeships and subsidised
training places.* In parallel, Skills for Care are developing a workforce strategy to identify the
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need for staff over the next 15 years and to ensure this need is met with appropriately skilled
individuals. 4

However, the opportunity for better paid work in the care sector is limited due to poor pay
progression. On average in England, carers with five or more years of experience earn only
around 6p more per hour than carers with less than a year’s experience.*” The impact of low
pay has also been sharper due to recent economic turbulence - some providers are struggling
to pay staff in England a wage in line with inflation, while others are having to support staff
with access to basics like food, fuel and toiletries. Pay rules are not the same across the UK
and both Wales and Scotland have a slightly more generous system, where pay for social care
staff is normally aligned with real living wage rates, while both devolved regions also provided
lump sum payments to carers in the height of the Covid-19 pandemic. Despite this, the
government has refused to set any specific pay levels or conditions in the sector in England
as recently as October 2023.%8 It is therefore clear that increasing pay in the sector needs to
be a priority alongside a more developed framework for promotions.

Compliance and enforcement

What issues are there with compliance with the minimum wage and what could be done to
address these?

Despite the importance of complying with the minimum wage, we routinely see workers being
underpaid. In this section we highlight what is a complex tapestry of issues that has made
compliance and enforcement of minimum wage rules evasive. This includes, among other
things, the low level of penalties applied to wrongful actors, low levels of detection and an
inadequately resourced enforcement system.

We are concerned that employers are not incentivised to comply with minimum wage
requirements owing to the low level of penalties applied for non-compliance. For example, the
Resolution Foundation has previously noted that financial penalties are too low to act as a
meaningful deterrent to rogue actors in the labour market. In their report “Enforce for Good”,
the example is given of the penalties applied for a firm found to have underpaid the worker
the National Minimum Wage. The report notes that in these cases, the penalty imposed is
either equivalent to the sum of arrears in the first instance and double the arrears in the event
of there being a late payment.

The level of penalty imposed as against the level of arrears is lower than the UK’s international
partners, including France, Ireland, Netherlands, Australia and Norway. Analysis by the
Foundation suggests that the current penalty level in the NMW context would have to be
accompanied with a detection rate of 1 in 3 for it to act as a meaningful deterrent to first
considering underpaying their workers.*® Given the lack of additional resourcing that the UK's
main enforcement bodies have suffered from in recent years (which we discuss below), firms
are unlikely to be deterred as the risk of being caught is too low.

In our evidence to the Director of Labour Market Enforcement for the UK's enforcement
strategy for 2024/25, we noted that a culture change is similarly required. A presumption that
most firms want to comply with relevant legislation affects how enforcement bodies deal with
non-compliance when it is discovered. What is striking is that this leniency is not replicated in
other areas where employers have serious legal responsibilities. The two most obvious
examples cited include laws on taxation and right to work check responsibilities under the
UK'’s immigration framework (which we note is hostile to migrant communities).°
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From an employer perspective, there are a combination of additional factors that have meant
that some sponsors can act with impunity and get away with flouting minimum wage
requirements:

1. Sponsors control workers’ immigration status in the UK under the work-sponsorship
model - for more information about the precarity workers face under the work-
sponsorship model, see our response under the heading “Experience of those on low
pay over the last year”. As long as the UK continues to utilise a system of employee to
employer dependency under the sponsorship system, migrant workers will by
definition continue to find their power in a tight labour market restricted, particularly
those in low-paid sectors.

2. A lack of safe reporting channels - migrant workers, particularly those with
undocumented status, are at risk of immigration enforcement if they report non-
compliance. This is because data sharing practices between the police, labour
inspectorates and immigration enforcement are common, meaning that labour market
non-compliance can and often does happen within a wider framework of immigration
control. This is counterintuitive and at odds with the approach of other nations, who
have recognised that preventing information from being shared about a worker’s
immigration status is key to identifying and preventing abuse.®' We submit that a lack
of safe reporting channels is the most pressing reason that enforcement bodies have
lacked ‘upstream’ intelligence from migrant workers in recent years. When taken
together with the relationship of dependency that sponsorship causes, migrant
workers are simply not incentivised to report their circumstances. This isn't an
abstract risk, nor is it limited exclusively to minimum wage issues. For example, a
report from the Domestic Abuse Commissioner published on 9 November 2023
revealed that between April 2020 and March 2023, every single police force across
England and Wales referred victims of domestic abuse to Immigration Enforcement,
meaning that there was nowhere that victims could safely report matters to the police
without fear of immigration action. %2

3. Lax oversight of sponsors by the Home Office - as discussed on page 13.

One issue that has persistently been raised by our Service Provision team in recent times has
been the prevalence of ‘phoenixing’, and the ability for those flouting minimum wage
regulations and other employment obligations to simply disappear once a complaint is raised,
leaving workers without money and without access to redress. Despite the passage of the
Economic Crime and Corporate Transparency Act, which provides in particular Companies
House with a range of new powers to deal with those engaged in suspicious or fraudulent
activity when setting up a company, dissolving it and more, phoenixing remains an issue for
clients.5® Much of this stems from the inability to in practice prevent a relevant employer from
running out of or moving funds that could otherwise be frozen or used to pay back workers
who were underpaid or not paid at all. This means that solutions like objecting to a company
strike-off at Companies House have very little effect in terms of redress for our migrant worker
clients (and in any case our Service Provision team has reported that objections can take a
while to be actioned) because individual actors cannot be held accountable.

In our view, it is also problematic that the Insolvency Service considers the non-payment of an
employee’s wages ‘an individual commercial dispute”,** while the Financial Conduct Authority
cannot assist in individual cases between employees and phoenix companies.® Though we
do not think it is prudent for the labour market enforcement landscape in the UK to be
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fragmented further, this messaging does little to instil confidence that enforcement of the
minimum wage is seen not only as an individual good, but a ‘public’ good that benefits other
employees and compliant businesses alike.

Recommendations to address these issues

1.

Increase penalties for non-compliance - for example, by increasing fines that are
issued for underpaying the minimum wage, to act as a proper deterrent against non-
compliance. Current penalties are too low, and employers frequently get away without
real punishment or fines because of a culture of ‘self-correction’. The Low Pay
Commission has previously identified the issue with delayed naming rounds that
identify those companies found to have underpaid their workers. Our view is that these
should of course be timely and regular, to maximise the public attention and scrutiny
applied to non-compliant actors.

Continue to properly fund the HMRC NMW Enforcement team, while also bringing the
funding of other labour market enforcement agencies up as well - notwithstanding
the possible harmonisation of the labour market enforcement agencies through a
Single Enforcement Body (SEB) (see Recommendation 4 below), there must be more
investment in the NMW team and across the other agencies. We would also
recommend that the Home Office invests significantly in its sponsor compliance
activities so that rogue sponsors can be prevented from getting a licence in the first
place, and so prevention activity can take place at the earliest possible opportunity.

Introduce safe reporting channels for workers - This would entail several measures
to ensure that migrant workers feel confident in reporting minimum wage and other
encroachments to the authorities:
a. Ending data sharing between the police and labour inspectorates with
immigration enforcement, to ensure that workers are not put off reporting by
fears of immigration enforcement.

b. Ending the practice of simultaneous or coordinated operations with
immigration authorities, including workplace raids, to ensure that workers can
safely report exploitation, to ensure labour inspectorates can do their job
properly, thereby protecting pay and conditions for all workers.

c. Introducing guidance for labour enforcement agencies and local authorities, to
prevent them enquiring about workers’ immigration status, and support them
to build a culture of trust and accountability. Namely, the Home Office and
Ministry of justice should issue joint statutory guidance, making it clear that
public authorities involved in labour enforcement should:

i.  not actively enquire about immigration status or carry out checks for
immigration enforcement purposes, including during visits and
investigation

ii.  notseek out matters of concern to immigration enforcement bodies
iii.  not report information on people who have experienced abuse and

exploitation, victims and witnesses of crime for immigration
enforcement purposes

iv.  not conduct simultaneous operations with immigration authorities
v. appoint a single point of contact (SPOC) in every force to oversee

compliance with guidance
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vi.  ensure that migrants are referred to specialist services, including ‘by
and for’ migrant, Black and minoritised organisations, which can
support them to resolve their immigration status

vii.  work with migrant and community organisations to build trust with the
community, and ensure migrants are aware they can securely report
abuse and exploitation without fear of facing negative immigration
consequences as a result.

Introduce a Single Enforcement Body - Preventing labour exploitation requires strong
labour market enforcement. A SEB that incorporates the labour market enforcement
functions of the six current labour market enforcement authorities would make it
easier for workers to navigate and protect their rights, while levelling the playing field
for employers. This body should be accessible to workers in practice, provide fair and
efficient remediation and have safe reporting pathways in place, to ensure migrant
workers can safely report abuse and exploitation without fear of losing their right to
remain, detention or removal.

For it to be successful, a SEB must also be independent of the activities of the Home
Office and pursue enforcement of labour standards as a value in its own right, rather
than being subsidiary to policy goals related to immigration control. We agree with the
Commission’s previous remarks about there being a ‘host of interconnected
conditions’ that limit worker confidence in asserting their rights. This sort of
independence would better allow for a SEB to, in the Commission’s words, “think about
workers’ power, their mobility and their willingness to assert rights - and identify the
barriers to each of these”.

As mentioned in recommendation 2 above, this new body will need to be financed
appropriately to consider its various remits and to cover initial teething costs. This
could include initial restructuring costs, merging existing IT systems and ancillary
processes while also reinforcing a new organisational culture. Similar reforms
internationally have, after initial hurdles, resulted in increased performance across key
indicators such as unpaid wages recovered for workers. In the Republic of Ireland for
example, two years after the establishment of the Workplace Relations Commission
in 2015, it oversaw a significant increase in adjudication hearings, adjudication
decisions and recovery in unpaid wages.>®

Make it easier for workers to practically secure redress for NLW and other
employment breaches - in the context of phoenixing, our frontline team have made
the case that workers should be able to sue individual directors at the Employment
Tribunal. Though this is in theory already permitted, the Tribunal typically doesn’t allow
this to happen, instead making it conditional on showing that the worker was directly
employed by the exploitative director themselves. There has been some case law
outside of the Employment Tribunal suggesting that company directors can be held
personally liable in the case of employment breaches, though liability here has been
conceptualised through the director’'s responsibilities and duties towards the
company, rather than to the worker specifically.>” Leading on from this approach that
would target individuals, Dr Caroline Emberson of the Nottingham Rights Lab has
previously suggested that the UK could follow a similar approach to that of Brazil,
where the state maintains a list that sanctions individuals who are engaged in
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exploitative practices, rather than companies themselves, to prevent the phoenixing
phenomenon.®® Similarly, on the topic of enforcement, we would suggest removing the
current fees that workers have to pay in order to get an enforcement officer (£71) or
County Court bailiff (£83) to force a respondent to pay a compensation award secured
through successful litigation.

What comments do you have on HMRC's enforcement work?

The work of HMRC’s NMW enforcement team is of vital importance to our clients. Though
many of our clients experience an interconnected set of employment issues when they come
to us, meaning formal employment law advice is more appropriate than simply reporting,
getting redress through the Employment Tribunal system can be challenging. For example,
workers generally have 3 months minus 1 day from the date the work issue started to bring a
claim in the Employment Tribunal. They then must navigate a complex process involving
ACAS and procedural/substantive hearings. This isn’t always suitable for migrant workers,
many of whom are in the UK for a short period of time or are forced to leave because of an
issue that arises with their immigration status. This is why the activity of the NMW
enforcement team is so important - even if there is no direct intervention in one of our clients’
cases, the deterrent effect of its work in driving compliance raises standards across the board.

We agree with the Low Pay Commission’s previous observations regarding transparency of
HMRC's work. It would be helpful to receive non-disclosive information on activity in particular
sectors or locations as this could help to inform our own outreach, prioritisation and the
deployment of frontline resources. It would also better allow us to confirm trends and
patterns, rather than having to scope and discuss this with sector colleagues who have
differing levels of resources and data capture to hand. This is not just about stakeholders in
the sector having a ‘stake’ in the enforcement process - we believe it would be mutually
beneficial for our operations and those of HMRC.

On actionable intelligence, not knowing what information is required to trigger an investigation
or what is considered relevant enough to be ‘actionable’ can be frustrating. While much of the
information we receive can be informal and lacking in documentary evidence, this is not
always an indication that an issue does not exist, rather an opportunity for proactive
investigation and, if necessary, enforcement. While we understand the need to keep evidential
requirements flexible on a case-by-case basis, it would be useful to have some case studies
or anonymised examples that frontline advisers could use when considering reporting.

Similarly, we consider that setting a standard for providing prompt and regular feedback to
third parties such as charities and frontline advisers is of vital importance. As the Commission
has identified, disillusionment among frontline organisations is a real problem in the advice
sector. This is especially so when advisers have had to overcome hurdles in communicating
relevant client information in the first place e.g. carrying out a risk assessment to ensure that
reporting will do no harm to the client and getting free, prior and informed consent from the
individual affected. When updates are not received, clients’ view of our organisation (along
with HMRC or another agency) can be impacted negatively, which in turn affects our ability to
be a trusted destination for migrant workers to confidentially report grievances to.

Given, in our view, the necessity of the above steps, this is why we also endorse a social
partnership model to enforcement that the Commission has previously identified. For
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example, a model of ‘super-complaints’ has been identified by the Resolution Foundation as
being a potential process through which worker representatives could be able to flag more
systemic issues. Putting aside the well-documented investigations flowing from Operation
Tacit in the Leicester garment industry, in recent years a system like this would have also
allowed for more timely and efficient scrutiny in other sectors featuring migrant workers,
including horticulture and social care. Without this collaboration and engagement, it is
unlikely that HMRC or any other enforcement agency is going to see a significant and timely
increase in positive enforcement outcomes for migrant workers as a distinct group in the
labour market.

Separately, we agree with the Commission’s view on the length of the enforcement process
and its saliency for workers. In fact, this point is even more salient for migrant workers,
particularly those who are working in the UK under the sponsorship-model. As previously
referenced, workers only have a maximum of 60 days to change jobs in the UK once their
sponsorship has been curtailed. Understandably, if 40% of HMRC's caseload takes between
120-365 days to close, this may come too late for workers who become undocumented or
who end up returning home and are no longer within reach. Similarly, migrant workers under
the sponsorship model generally have No Recourse to Public Funds, meaning they cannot
access most public benefits. If closing a case and wage recovery takes too long, workers may
fall into destitution before they receive any compensation. This not only hampers their ability
to get on with their lives, but in some cases makes them more susceptible to graver forms of
exploitation like forced labour and modern slavery.

Finally, a big concern for our organisation is the extent to which HMRC can continue to be as
effective in its work moving forward. For example, on resourcing, it is well documented that
the UK’s labour market enforcement system is underfunded and lags behind other OECD
countries, with only 0.29 inspectors per 10,000 workers. This is below the ILO’s recommended
minimum of 1 inspector per 10,000.%° However, the HMRC NMW Enforcement team has been
a historical outlier in this overall picture. For example, the Resolution Foundation notes that,
between 2010 and 2022, budget allocations for the team grew significantly over time.®®
Between 2016/16, and 2019/20, the team’s budget doubled from £13.2m to £26.3m. The
government’s previous evidence on NMW compliance and enforcement suggests that this
increase has been to “account for the increasing number of workers brought within scope of
increasing minimum wage rates, to promote recent changes in minimum wage legislation and
to further enhance compliance”. ¢

We support the historical funding allocations to the HMRC NMW Enforcement team and, in
the absence of a SEB yet to be created, it is also important that the other labour market
enforcement agencies are funded so that workers do not experience a two-tier system when
it comes to successful enforcement of different labour rights and standards. As the Low Pay
Commission has found, underpayment of the minimum wage remains a constant issue, with
more than one in five minimum wage workers being underpaid, so it is vital for resourcing to
keep pace.
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Accommodation Offset

What impact does the offset have on workers? What are the hours, pay and working
conditions of workers for whom the offset is deducted?

Are there particular issues created by the current design of the offset?

Last year we recommended that a quality standard and suitable enforcement regime are
put into place as soon as possible. This would need to be implemented before we could
recommend further significant changes to the offset. What would the impact of this policy
be for employers and how would it affect the accommodation they provide?

We also recommended a minimum hours requirement before accommodation costs can
be deducted. If implemented what would the effect of this policy be and what should be
considered when setting a minimum hour’s requirement?

Our response to this section is limited to how the Accommodation Offset applies in respect
of migrant workers under the Seasonal Worker Visa scheme, as this is the portion of our client
base that is most affected by the Offset. We are aware that the Commission has received
previous representations from other civil society organisations and workers themselves about
the Offset and how it can negatively impact the experience of workers, particularly its effect
of pushing some workers into situations of low or no pay. We do not wish to repeat these
arguments, but we do share concerns that the Accommodation Offset can and often is used
to suppress workers’' earnings. Under the SWS, the accommodation offset represents yet
another cost/deduction/financial burden that encumbers workers, alongside the other factors
mentioned earlier in this submission.

We endorse the Commission’s previous conclusions regarding accommodation standards.
Workers under the SWS have frequently complained of being placed in poorly insulated
caravans which are cold and far away from kitchen and toilet facilities. Safeguarding issues
have also arisen in some cases, including women being placed in male-only caravans.

Standards of accommodation are very vague in Home Office guidance to scheme operators -
workers are required to be “housed in hygienic and safe accommodation that is in a good
state of repair”.6? The Home Office also says that accommodation is ultimately the remit of
local government but there is little that councils can do in practice, particularly around
licencing. Under Schedule 1, paragraph 7 of the Caravan Sites and Control of Development
Act 1960, a site licence is not required for caravan sites on agricultural land if it is being used
to accommodate persons employed in farming operation on the land. However, Schedule 1
also permits local authorities to apply to the relevant Minister to have this and other similar
exemptions contained in Schedule 1 withdrawn, allowing them to licence sites. After
submitting a Freedom of Information Request to the Department of Housing, Levelling Up and
Communities, it was disclosed that the department did not hold any information to suggest
that any local authority across England had Wales had made such an application.®® In
Scotland, we are aware that only Angus Council has applied for and been granted a relevant
order which took effect from 15 September 2008.

The Commission’s conclusions around accommodation standards are therefore highly
relevant in tackling what is effectively an unregulated area. The effect on employers in



22

regulating this area is simple - more would have to be invested in ensuring that
accommodation standards are brought up to the level that we submit they should already be
at.

We also endorse the Commission’s conclusion around introducing a minimum hours
requirement before the Offset applies. Though migrant workers under the SWV are already
required to be provided with 32 hours of paid employment each week on the scheme, this
would nonetheless be a welcome guarantee of their rights. Further clarity and guarantees
covering different scenarios that seasonal workers face would also be beneficial, for example
preventing the Offset from being applied at all in cases where workers are injured or in
situations where workers are waiting to be transferred to a different farm.

When setting a minimum hours requirement, it is important to consider the issues that could
be associated with this policy. The first and most obvious point relates to the enforcement of
any new rules, in particular considering the capacity of current labour market enforcement
agencies and the fact that hours worked are commonly disputed as between workers and
individual farms. As referred to in our response under the heading ‘Compliance and
enforcement’, more resources need to be directed towards the activities of the labour market
enforcement agencies to proactively investigate workplaces, including farms, to ensure
compliance with these new rules.

Separately, there may also be some reticence from individual farms to provide
accommodation without charge in situations where workers have not met the minimum hours
requirement. However, our position is that this is currently a fair compromise for the financial
risk that workers on the SWV otherwise take on when working in the UK. Despite ILO best
practice and internationally recognised principles like the EPP, workers still bear the main
costs of the recruitment process. If for example EPP were to be implemented properly and/or
workers had a practical income guarantee during their time in the UK, workers may be in a
better position to pay the Offset. Until then, it represents another unhelpful deduction to their
earning capacity.

Economic outlook

To what extent have employers been affected by other major trends in the economy and
labour market: for example, inflation, Brexit, the shift to homeworking or changes in the
numbers of migrant workers in the UK?

In the context of migrant workers, employers have been affected greatly by Brexit and a switch
in emphasis under the immigration system to sponsored work routes.

As we noted in our report last year, the EU was the major source of work-related migration to
the UK. Citizens of countries that were part of the European Economic Area and their family
members could enter the UK freely and, for the most part, take up any job in the UK, in line with
the bloc’s central principle of free movement. As a result, by 2021, an estimated 6.9% of people
employed in the UK were EU born, according to the Migration Observatory. EU workers have
been key in industries like retail, manufacturing, health and social work, hospitality and
education, where they filled approximately one in every ten positions, and played a crucial role
in certain ‘low skill' occupations. In 2020, EU born workers filled one in every seven jobs in
factory and machine operations, one in seven jobs in food preparation, and one in eight jobs
in low-skilled cleaning, warehousing, and other services.5
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Brexit shifted the picture of economic migration. From 1st January 2021, all foreign-born
nationals seeking to work in the UK, with the exception of Irish citizens, were required to obtain
a visa under a work-sponsorship model. In many ways, this key principle underlying the new
system is not ‘new’ at all. During the UK’'s membership of the EU, free movement applied to
EEA citizens and their family members, while most other economic migrants required a visa
sponsored by an employer.®® However, the scale of the expansion of the sponsorship system
merits renewed attention.

Under the current Points Based System of Immigration, anyone wishing to come to the UK on
a Worker or Temporary Worker visa needs to have a job offer from an employer that is
registered as a licensed sponsor with the Home Office. Once that employer is licenced and is
given an A rating by the Home Office, they can issue a Certificate of Sponsorship (CoS) to job
candidates, who will use it, in turn, to apply for their work visa. As the Migration Observatory
put it, the points element is largely ‘presentational’, since having a job offer is a non-negotiable
condition of a Worker or Temporary Worker visa. In summary, this is primarily a sponsorship-
based system, where migrants and employers incur substantial costs in obtaining a visa and,
respectively, a licence.

Under this new system, the number of sponsored work visas issued to main applicants has
grown dramatically. For example, there were 337,240 work visas granted to main applicants
in 2023, 26% higher than in 2022 and almost two and a half times more (146%) than prior to
the Covid-19 pandemic, in 2019.%¢ At the same time, the number of organisations that have
registered to be sponsors with the Home Office has grown exponentially - in 2020, this figure
was around 30,000 but by the end of 2023, this had grown to approximately 85,000
organisations.%’

We suggest that the new system premised on sponsorship has thus far been a bad deal for
all involved:

For employers - an increasing number of organisations now must invest additional time and
resources into complying with Home Office rules and processes regarding their migrant
workforce. For example, through what is known as the sponsor management system,
sponsors have key reporting obligations, meaning they must notify the Home Office each time
there is an important change in a worker's circumstances or employment or to the
organisation itself. This includes things such as continuous absences, changes to core job
duties and work locations. Comprehensive records in relation to sponsored workers must also
be kept.

There are Home Office fees to be paid by employers too. For example, a sponsor that is
deemed to be of medium or large size sponsoring a worker for a period of 5 years could end
up paying up to £5,000 in what is known as the Immigration Skills Charge.%® Therefore, unlike
when the UK was part of the EU and employers were able to source a substantial portion of
their migrant workforce with relative ease and minimal cost, the new system places significant
administrative and cost burdens on sponsors. This is particularly poignant in sectors where
migrant workers have and continue to make up a higher share of the overall workforce, such
as in adult social care.

For workers - as we have discussed, the current system of sponsorship results in a lopsided
relationship of dependency between workers and their employers. The lack of flexibility that
workers have to switch jobs means they are in a more precarious position as compared to
British nationals and even other settled migrant workers who are not subject to the same
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immigration restrictions. It is our view that the sponsorship system encroaches on the
fundamental rights of workers to withdraw their labour. Though additional safeguards could
be built into the system, which would have a great practical impact on worker power and
mobility, by definition the system is problematic because it ties workers’ immigration status
to their employer. It is no surprise that some comparisons have been made between the
current system that workers face and the ‘kafala’ system that has been used in Gulf Arab
nations, which has historically been criticised for its role in facilitating abuse and substandard
labour conditions.®®

For the Home Office - a substantial increase in the number of registered sponsors has
resulted in an increased compliance burden for the Home Office. However, recent analysis
suggests that the Home Office is not equipped to deal with the number of businesses that it
is now meant to oversee and enforce its own rules against. For example, while the number of
suspensions and revocations of sponsor licences by the Home Office increased slightly in the
first quarter of 2024 relative to annual totals for the previous couple of years, this compliance
activity has dropped significantly since before the Brexit referendum.’® At the same time, the
number of sponsors has effectively tripled. This regulatory impotence was emphasised in the
ICIBI's recent report on social care, which found that the Home Office only has one compliance
officer for every 1,600 licenced sponsors. In the context of the UK’s fragmented labour market
enforcement apparatus, there has also been serious confusion between the Home Office and
other bodies about who ‘owns’ different issues concerning worker welfare.
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